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THE FRENCH SPOLIATION CLAIMS 
Part III 

TREATY OF 1803 WITH FRANCE 

The jurisdictional act of 1885 provides 1 

That the provisions of this act shall not extend to such claims as were 
embraced in the convention between the United States and the French 
Republic concluded on the 30th day of April, 1800. 

The question has sometimes been asked, whether these French spolia- 
tion claims were not pressed by our government against France after the 
conclusion of the treaty of September 30, 1800, which has always been 
relied upon as surrendering the rights of these claimants to France for 
a valuable consideration. 

We have seen 2 that Napoleon in ratifiying the convention of 1800, 
did so with the proviso "that by this retrenchment the two states re- 
nounce the respective pretensions, which are the object of the said ar- 
ticle," that is, "the indemnities mutually due, or claimed." The 
claims here referred to were, on our side, for seizure of our ships and 
cargoes. 

The question asked is whether we accepted Napoleon's construction 
of the abrogation of the second article of the original treaty of 1800, 
as extinguishing our claim to indemnities for French spoliations. 

No claim for ships or cargoes captured by the French prior to Sep^ 
tember 30, 1800, was ever urged by our government upon France, 
subsequent to the ratification of the treaty of that date, July 31, 
1801. 

1 23 Statutes at Large, 283; Opinions, 1912, p. 7. 

The volume referred to throughout this article as Opinions, 1912, is as follows: 

"Opinions of the Court of Claims in French Spoliation Cases, 1886 to 1911, Court 
of Claims Reports, Volumes 21 to 46 and Digest of Opinions, printed for Committee 
on War Claims, House of Representatives, Washington, 1912." 

2 American Journal of International Law, April, 1912, p. 309. 
830 
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This point is so clearly established in Senator Sumner's great report 

of 1864, that a portion of it is here quoted : 

The convention of 1800, which sacrificed the claim for "torts," kept 
alive certain pending claims for "debts," in the following words: 

" Art. V. The debts contracted by one of the two nations with 
individuals of the other, or by the individuals of one with the in- 
dividuals of the other, shall be paid, or the payment may be pros- 
ecuted in the same manner as if there had been no misunderstanding 
between the two States. But this clause shall not extend to indem- 
nities claimed on account of captures or confiscation." (Stat. L., 
Vol. 8, p. 180.) 
It will be observed how carefully the claims for spoliation were excluded 
from the benefit of this provision, which is limited positively to " debts." 
Though apparently plain, the French Government found difficulties in 
the way of its execution. Vexatious delays were interposed, and ' ' debts " 
were treated little better than "claims," so that, our minister at Paris, 
Robert R. Livingston, felt obliged to write to the French Government, 
under date of March 25, 1802: 

" The fifth article of the treaty says, expressly, they shall be paid; 
but justice and good faith say it, independent of the treaty. Yet 
they remain unsatisfied; nor is the most distant hope as yet afforded 
them of when or how they will be paid." (French Spoliations, Ex. 
Doc, 1826, p. 714.) 
Such was the spirit of other correspondence. At last, by one and the 
same transaction, Louisiana was purchased, and these "debts" were 
provided for. The plenipotentiaries of the United States, Mr. Living- 
ston and Mr. Monroe — the latter sent to France a second time — under- 
took to pay eighty millions of francs for the purchase, of which sixty 
millions were for France and the remaining twenty millions to be ap- 
plied to the payment of the " debts" secured by the convention of 1800; 
and these terms were embodied in a treaty and two associate conven- 
tions of the same date. 

The treaty contained the terms of cession. One of the conventions 
regulated the terms of purchase, and the other provided that "the 
debts due by France to citizens of the United States, contracted before 
30th September, 1800, shall be paid" according to certain regulations. 
It will be observed that these words descriptive of the " debts" are not 
unlike those employed in the fifth article of the convention of 30th 
September, 1800. 

The new convention regulating the payment of the "debts" begins 
with a preamble, setting forth the desires of the President of the United 
States and the First Consul, in compliance with the second and fifth 
articles of the convention of 30th September, 1800, to secure the pay- 
ment of the sum due by France to the citizens of the United States. 
From the association of these two articles some have hastily inferred 
that the purpose was to revive the "claims" abandoned in the famous 
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second article. But such a revival instead of being "in compliance" 
with that article, or, according to the corresponding French words of 
the convention, on execution of that article, would be in direct con- 
tradiction of it. The allusion to the second article of the convention 
of 1800 is obviously in order to carry into the Louisiana convention 
the original exclusion of the spoliation "claims." If any doubt could 
arise on the allusion to the second article, taken by itself, it would dis- 
appear when we consider that the fifth article is both inclusive and 
exclusive. It includes "debts contracted," which are to be paid, and 
it excludes " indemnities claimed on account of captures or confiscation," 
which are not to be paid. Thus the language of the preamble is jus- 
tified, and the convention is in compliance with both the second and the 
fifth articles of the original convention. 

But if we examine the Louisiana convention carefully, we shall find 
that "debts" alone are provided for. The first article, as we have al- 
ready, seen, declares "the debts due by France to the citizens of the 
United States, contracted before the 30th September, shall be paid ac- 
cording to the following regulations." The second article describes 
"the debts provided for in the preceding article" as comprised in a 
conjectural note. The third article declares how " the said debts shall 
be discharged by the United States." The fourth article more spe- 
cifically defines the debts as follows: "It is hereby expressly agreed that 
the preceding articles shall comprehend no debts but such as are due 
to citizens of the United States who have been and are yet creditors of 
France for supplies, for embargoes and prizes made at sea, in which the 
appeal has been properly lodged within the time mentioned in the con- 
vention of 30th September, 1800." The fifth article explains further 
the prizes intended in the last article, as follows: 

" The preceding shall apply only, first, to captures of which the 
council of prizes shall have ordered restitution, it being well under- 
stood that the claimant can not have recourse to the Government 
of the United States otherwise than he might have had to the Gov- 
ernment of the French Republic, and only in case of the insufficiency 
of the captors; second, the debts mentioned in the said fifth article of 
the convention of 1800, the payment of which has been heretofore 
claimed of the actual Government of France, and for which creditors 
have a right to the protection of the United States. The said 
fifth article does not comprehend prizes whose condemnation has 
been or shall be confirmed." 
Under the first head, the class of captures is here defined. It was 
those only where the council of prizes had ordered restitution, being 
captures not warranted by the laws of France. Such cases were included 
among "debts" because the decree of the. council of prizes ordering 
restitution instantly created, on the part of the owner, a claim on the 
captor for the property or its value; and where the captor was " insuffi- 
cient," the government assumed the debt. And this is the only class 
of Captures provided for in the Louisiana convention. Under the sec- 
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ond head is specified "the debts mentioned in the fifth article," with 
an express declaration that it " does not comprehend prizes whose con- 
demnation has been or shall be confirmed." Thus in every article and 
at every stage the spoliation claims were excluded from the benefit of 
the Louisiana convention. 3 

Mr. Madison as Secretary of State, writing to Mr. Livingston, 
American Minister at Paris, under date of December 18, 1801, says in re- 
gard to the declaratory clause affixed by Napoleon to the second article : 
"I am authorized to say that the President does not regard the declara- 
tory clause as more than a legitimate inference from the rejection by 
the Senate of the second article." 4 

Following his instructions, Mr. Livingston (January 20, 1802) wrote 
the French Minister of Foreign Relations, urging him, in one sentence 
after another, in the strongest possible manner, to settle claims for 
condemnations of vessels and cargoes "where the capture was made 
after the 30th September, 1800." 5 

The repeated reference to this date, September 30, 1800, as the day 
from which the French Government was liable "for illegal captures," 
would alone afford complete evidence that we had abandoned as 
against France, all claims for indemnities for captures prior to that 
date. We are not, however, left to inference on this point, for Mr. Liv- 
ingston, in a further letter of April 17, 1802, to the French Minister 
of Foreign Relations, said: 

I am sorry, sir, that we should still continue to think differently on 
the subject of the indemnities. The fifth article appears to me to go 
much farther than your construction of it is willing to admit. It ex- 
pressly stipulates that all debts due by either Government to the in- 
dividuals of the other, shall be paid. But as this would also have included 
the indemnities for captures and condemnations previously made; and 
it was the intention of the contracting parties, by the second article, 
to preclude this payment as depending on a future negotiation, it was 
necessary to except from this promise of payment all that made the 
subject of the second article. The exception, therefore, must be con- 
sidered as a complete explanation of the extent of the word " indem- 
nities" in that article; and the whole of the 5th article taken together, 
amounts to an express stipulation to pay every debt due to individuals, 

8 S. Rep. No. 41, 38th Cong., 1st Sess., reprinted in Compilation of Reports oj 
Committee on Foreign Relations, United States Senate, 1789-1901, Vol. 1, pp. 307-309. 
* S. Doc. No. 102, 19th Cong., 1st Seas., p. 703. 
s/Wd., pp. 704-706. 
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except such as they might claim for indemnities for captures and con- 
demnations, and must have been so construed had the 2d article con- 
tinued in the treaty. On its being erased, the 5th article stands alone as 
a promise to pay, with the single exception of indemnities for captures 
and condemnations. It will, sir, be well recollected by the distinguished 
characters who had the management of the negotiation, that the pay- 
ment for illegal captures, with damages and indemnities, was demanded 
on one side, and the renewal of the treaty of 1778, on the other; that 
they were considered as of equivalent value, and that they only formed 
the subject of the 2d article; and that, as to the payment of indemnities 
for embargoes, in consequence of the cargoes being put in requisition, 
or with a view to any other political measure which carried with it 
nothing hostile to the United States, no controversy ever arose between 
the Plenipotentiaries of the two nations. 

I am ready, sir, on the other hand, to admit the justice of your remark, 
so far as relates to indemnities for captures and condemnations which 
had been made previous to the signature of the treaty; and that, as to 
such parts of my note on the subject of prizes as relate to this object, 
I acknowledge that my demand cannot be supported by the convention. 6 

Here is a definite admission by our minister in a formal communication 
to the French Minister of Foreign Relations, that we have no claim 
against the French Government for indemnity for captures and con- 
demnations made before the signature of the treaty of September 30, 
1800. As we have seen, the convention of 1803 for the purchase of 
Louisiana was based upon this view, and excluded claims for spoliations 
committed by the French prior to September 30, 1800. 

TREATY OF 1819 WITH SPAIN 

The jurisdictional act of 1885 7 also excludes 

Such claims growing out of the acts of France as were allowed and 
paid, in whole or in part, under the provisions of the treaty between 
the United States and Spain concluded on the 22d day of February, 1819. 

A literal reading of this provision would exclude only such claims "as 
were allowed and paid in whole or in part" under the treaty named. 
Yet, as the treaty and the Act of Congress constituting a commission 
thereunder acknowledged the liability of the Spanish Government for 
"all claims on account of prizes made by French privateers and con- 
demned by French Consuls within the territory and jurisdiction of 

° Ibid., p. 717. 

7 23 Statutes at Large, 283; Opinions, 1912, p. 7. 
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Spain," the practical construction placed upon this provision by the 
Court of Claims has been to exclude from consideration all claims where 
the condemnation was made in Spanish territory, even though the 
capture was by a French privateer, and the act of condemnation was by 
a French tribunal, provided such tribunal sat within Spanish territory. 8 

This rule of exclusion, however, does not extend to cases where the 
tribunal pronouncing the condemnation sat in French territory. In 
such a case France and not Spain was the responsible nation, and a claim 
arising under such circumstances, is a well founded French spoliation 
claim. 9 

Nor does the exclusion extend to cases where a vessel, acting under 
authority of the French Government, seized American property on the 
high seas and took her into a Spanish port and there appropriated her 
to the use of the captors without any judicial condemnation. 

TREATY OF 1831 WITH FRANCE 

The jurisdictional act of 1885 further excludes 

Such claims as were allowed, in whole or in part, under the provisions 
of the treaty between the United States and France concluded on the 
4th day of July, 1831. 

By the treaty of 1831, the French Government engaged to pay 
25,000,000 francs to the United States, and the United States agreed to 
distribute it, according to its own rules, among those entitled to it. 10 
This treaty, interpreted in the light of those which preceded it, provided 
only for the settlement of such claims against France as were valid at 
its date. Any idea that claims arising prior to the ratification made by 
the treaty of September 30, 1800, were included within it, is conclusively 
negatived by the action of the commissioners under the treaty. This 
is tersely summarized by Mr. Sumner in his Report of 1864: u 

8 Ship Hope, 27 C. Cls. 122, Opinions, 1912, p. 203; Ship Apollo, 35 C. Cls. 411, 
Opinions, 1912, p. 277; Public Treaties, 1875, p. 715. 

9 Ship Star, 35 C. Cls. 387, Opinions, 1912, p. 266; Schooner Two Cousins, 42 C. 
Cls. 436, Opinions, 1912, p. 521. 

10 Public Treaties of the United States, 1875, p. 245. 

11 Compilation of Reports of Committee on Foreign Relations, United States Senate, 
1789-1901, p. 310. 
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Our own commissioners, sitting at Washington, reported to the Sec- 
retary of State, under date of December 30, 1835, that they had required 
every person seeking to entitle himself under the convention to show 
that his "claim remained unimpaired and in full force against France 
at the date of the convention of 1831." (H. Ex. Doc. 117, Twenty- 
fourth Congress, first session, p. 4.) But the claims now in question 
did not come within this category. Clearly, they were not " unimpaired 
and in full force against France." 

All this is apparent on the face; but it was demonstrated by the action 
of the commissioners. The experiment was made with regard to cap- 
tures prior to the convention of 1800, and no less than 105 cases were 
submitted to the board. But they were all rejected. The first rejec- 
tions, in point of time, were July 11, 1833, in two different cases, when 
we have the following entry: 

" Caroline, captured February 10, 1798, rejected; the vessel having 
been captured before the 30th of September, 1800." A similar entry 
was made on the same day in the case of the Orlando, captured March 1, 
1800. In the larger part of the cases that followed the entry was simply 
" rejected," without any addition. But it is obvious that the principle 
was decided in those two earliest cases. 

The statutory rule of exclusion of cases covered by the treaties of 
1803, 1819 and 1831 was very carefully considered by the Court of 
Claims in a number of cases wherein the history and purpose of these 
treaties was set forth substantially to the effect summarized above. 12 

SALVAGE 

In some cases in which vessels and their cargoes were captured by 
French cruisers or privateers, the prize vessel was recaptured by a Brit- 
ish vessel and compelled to pay salvage as a condition of release. The 
ordinary rule of admiralty courts is, that when a neutral vessel is cap- 
tured by one belligerent and recaptured by the other, she is entitled 
to be set free without salvage for the reason that the capturing belligerent 
would have to release her anyhow, and therefore the recapturing bel- 
ligerent has conferred no service of value upon the neutral by recaptur- 
ing her. 

The violation of neutral rights by the French was, however, so noto- 
rious, that the English admiralty courts changed their rule in this respect 
during these hostilities, and compelled neutral vessels to pay salvage 

12 Schooner Sally, 21 C. Cls. 340, Opinions, 1912, pp. 25-62; Schooner Two Cousins, 
42 C. Cls. 446, Opinions, 1912, p. 521. 
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to their British recaptors on the ground that the French courts would 
probably have condemned them, even though innocent, and that there- 
fore they received substantial service by the recapture. 

At an early day in the history of the prosecution of these claims in the 
Court of Claims, that court recognized the correctness of this changed 
practice of the English admiralty court, and, as the necessity for paying 
salvage arose from the illegal capture by the French, allowed claims 
for salvage where paid under sentence of the English admiralty court. 13 

In practice, the beneficial effect of this decision on the rights of claim- 
ants has been weakened by recent decisions, holding on technical 
grounds of evidence peculiar to the common law, that the record of the 
case before the English admiralty court is inadmissible evidence as 
against France, who was not a party to the proceeding, and therefore 
against the United States which is substituted for the liability of France. 14 

These decisions create considerable practical difficulty in the way of 
maintaining a claim for salvage, by excluding from Consideration the 
principal evidence upon which such a claim must, if at all, be sustained. 

EVIDENCE 

The Act of 1885, conferring jurisdiction of these cases on the Court 
of Claims, provides: 

That in the course of their proceedings they shall receive all suitable 
testimony on oath or affirmation, and all other proper evidence, his- 
toric and documentary, concerning the same. 

Also: 

That it shall be the duty of the Secretary of State to procure, as soon 
as possible after the passage of this act, through the American minister 
at Paris or otherwise, all such evidence and documents relating to the 
claims above mentioned as can be obtained from abroad; which, together 
with the like evidence and documents on file in the Department of 
State, or which may be filed in the Department, may be used before the 
court by the claimants interested therein, or by the United States, but 
the same shall not be removed from the files of the court. 

13 Schooner John, 22 C. Cls. 408, 457-459, Opinions, 1912, p. 99; Schooner Nancy, 
37 C. Cls. 401, Opinions, 1912, 388; Schooner Two Cousins, 42 C. Cls. 436, Opinions, 
1912, p. 521. 

14 Ship Hiram, 41 C. Cls. 12, Opinions, 1912, p. 491; Brig Philanthropist, 47 C. Cls. 
Opinions, 1912, 582. 
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In the case of the Schooner Delight, 15 the provisions of the third section 
of the jurisdictional act of January 20, 1885, were held to "make a ma- 
terial change in the law of evidence." Accordingly, the court refused 
to strike out evidence claimed to be inadmissible, although it was " a 
motion which would be immediately granted were the case within the 
ordinary jurisdiction of the court." And, consistently with this decision, 
it was said in the case of the Ship Ganges, Captain Charles Langford, 16 

If the common-law rules of evidence were applied with technical strict- 
ness it would not be possible to investigate these claims in the spirit 
contemplated by the jurisdictional statute or to accomplish the result 
intended by the Congress. 

Later decisions, however, materially qualify the rule announced in the 
earlier cases. In the Ship Parkman, 17 it was in effect held that the Act 
had made no change in common-law rules of evidence: 

" Proper evidence, historic and documentary, concerning the same," 
does not establish a new principle in the law of evidence, as the word 
"proper" qualifying "historic and documentary" subjects such evi- 
dence to the test of the wise rules adopted by that system of law which 
governs the courts of this country. 

In the Brig Juno, 18 and Brig Maria, 19 the court excluded sworn state- 
ments made, respectively, twenty-two and forty years after the occur- 
rence of the losses, though by persons having personal knowledge thereof, 
as "not being contemporaneous." 

In view of the direction of the jurisdictional act, 20 quoted above, 
requiring the court to "receive all suitable testimony on oath or affirm- 
ation," this seems a stringent ruling. The common law nowhere requires 
that testimony shall be, to use the term of the Court of Claims, " contem- 
poraneous," that is, having a certain nearness of time to the occurrence 
of the transaction. The testimony of a witness to his personal knowledge 
is accepted by the law with just as much readiness if given twenty or 
forty years after the occurrence, as if given immediately afterwards. 

15 21 C. Cls. 434, 442, 443, Opinions, 1912, p. 72. 

16 25 C. Cls. 110, 114, Opinions, 1912, pp. 182, 255. 

17 35 C. Cls. 406, 408, Opinions, 1912, p. 274. 

18 36 C. Cls. 39, 41 C. Cls. 106, Opinions, 1912, pp. 303, 497. 

19 39 C. Cls. 39, Opinions, 1912, p. 439. 

20 Section 3, 23 Statutes at Large, 283, Opinions, 1912, p. 7. 
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The latest ruling is in the case of the Schooner Nantasket, 21 where the 
court, after quoting the terms of the jurisdictional statute, says: 

Under this command of the statute the court has uniformly admitted 
as evidence the subsequent protests (made nearly contemporaneous 
with the transaction) for whatever they may be worth as a part of the 
res gestoe in connection with the other proof and circumstances in the 
case leading up to a decree of condemnation. 

Generally speaking, protests can have but little value as against the 
recitals of a decree of a prize court where the decree shows a valid 
ground of condemnation. Where protests are delayed beyond a reason- 
able time, it would seem that they should be disregarded like all other 
subsequent affidavits in such cases. The burden of the proof is with 
the claimant to establish illegality. Legally competent evidence is 
necessary to do it. 

As we have just seen, the court has also excluded all testimony taken 
before English admiralty courts in salvage cases. It would seem there- 
fore that, considering the age of these claims, the court has applied 
common-law rules of exclusion with remarkable stringency. No doubt 
can exist that even with the most favorable rules of evidence in force, 
many just claims would at this late date be impossible to establish, 
owing to the destruction or loss of evidence. Much more must it be 
the case when the rules have been so rigidly applied as to exclude a 
large proportion of the only remaining evidence of the transactions. 

IDENTITY AND NEXT OF KIN 

In the previous article 22 it appeared that the Court of Claims discov- 
ered in the course of its investigations that these claims had been tena- 
ciously held in the families of the original losers. To insure that after the 
lapse of a century the mere taking out of administration on the estate of 
a person of a certain name should not in any case result in the proceeds 
of the claim going into the hands of strangers, the Court of Claims early 
adopted the practice of requiring the identity of the parties to be es- 
tablished by evidence other than the mere grant of administration. 

The rule adopted is thus stated: 23 

« 46 C. Cls. 291, 297, Opinions, 1912, pp. 443, 577. 

22 American Journal of International Law, April, 1912, p. 379. 

23 Ship Betsey, 23 C. Cls. 277, 278, Opinions, 1912, p. 158. 
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The French Spoliation Act, 1885 (Sec. 3), requires this court to 
"examine and determine" "validity," "amount" and " present ownership." 
Present ownership is not established by the mere production of letters 
of administration of a person having the same name taken out ninety 
years after the event. The administrator must prove that the deceased 
whose estate he administered in 1886 was the person who suffered loss 
in 1796. The nature and sufficiency of the proof will depend on time, 
place, and circumstances, but must be sufficient to satisfy a reasonable 
mind that the decedent was the veritable claimant who suffered the 
loss complained of. 

The proof thus required is under the practice uniformly required 
before an administrator can obtain an allowance of his claim. 

Even after the amount is appropriated by Congress, he is still unable 
to obtain it without the proof required by the following provision, which 
has in substance appeared in all the appropriation acts made for the 
payment of these claims: 2i 

The awards shall be made on behalf of the next of kin instead of to 
assignees in bankruptcy, and the awards in the cases of individual 
claimants shall not be paid until the Court of Claims shall certify to the 
Secretary of the Treasury that the personal representatives on whose be- 
half the award is made represent the next of kin, and the courts which 
granted the administrations, respectively, shall have certified that the 
legal representatives have given adequate security for the legal disburse- 
ments of the awards. 

The court requires testimony to be taken to establish the fact thus 
made essential, and has ruled thereon as follows: 25 

The record of the probate court granting administration is not suffi- 
cient to establish the fact required by the statute, and must be supple- 
mented by a deposition or depositions, at the taking of which the United 
States shall have an opportunity to cross-examine the witness or wit- 
nesses. 

The intent of Congress in the enactment of this provision, that the 
fund shall in all cases ultimately reach the next of kin of the original 
losers, is explained in the case of the Ship Eliza: w 

Congress wished to protect the flesh and blood of the original sufferer 
from any invasion or sacrifice of right. 
The certificate required by the statute as a prerequisite to the pay- 

24 33 Statutes at Large, 780. 

25 Ship Joanna, 26 C. Qs. 263, 254, Opinions, 1912, p. 189. 
28 28 C. CIs. 480, 482, Opinions, 1912, p. 239. 
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ment of an award at the Treasury into the hands of a personal represent- 
ative does not determine the rights of beneficiaries; nor whether legatees 
can take to the exclusion of next of kin or next of kin to the exclusion 
of legatees; but merely that there are next of kin in existence and that 
the administrator who receives the money was appointed on the applica- 
tion, or with the knowledge or acquiescence, of the next of kin, and so 
far represents them that they will be able in the proper jurisdiction to 
enforce their rights against the fund in his hands. The purpose of the 
statute was to prevent the payment of money to an administrator who 
in fact represents nobody, or who may represent only creditors or 
assignees in bankruptcy. 

APPROPRIATIONS AND PAYMENTS 

Four appropriations have now been made for the payment of the 
awards of the Court of Claims. These appropriations are as follows: 

March 3, 1891, 26 Stat. L. 897 (51st Cong.) $1,304,095.37 

March 3, 1899, 30 Stat. L. 1161 (56th Cong.) 1,055,473.04 

May 27, 1902, 32 Stat. L. 207 (57th Cong.) 798,631.27 

Feb. 24, 1905, 33 Stat. L. 743 (58th Cong.) 752,660.93 

Total $3,910,860.61 

The first of these acts, that of 1891, was the regular deficiency ap- 
propriation act of that year, in which these spoliation awards were 
inserted as an item. The other three, those of 1899, 1902 and 1905, 
were what are known as omnibus claims acts, providing for the payment 
of a number of claims considered and allowed by the Court of Claims, 
under several statutes others than those under which the court enters 
final judgments. 

No bill providing for the payment of awards of the Court of Claims 
under the French Spoliation Act, or under any other Act, other than 
those in which its award takes the form of a final judgment, has been 
passed since 1905. 

The awards made by the Court of Claims since that year have been 
accumulating until there are now pending before Congress allowances 
amounting to $945,157.51. This figure includes only awards of a class 
which Congress has, by the four appropriation acts already made, 
recognized as entitled to payment. It excludes awards in favor of in- 
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surance companies, which, although made by the Court of Claims upon 
well-known principles of subrogation, have been expressly excluded by 
Congress from all benefit of appropriation and which, therefore, cannot 
be paid unless Congress shall determine upon a change of public policy 
in this respect. 

REASONS FOR INACTION OF CONGRESS 

By an examination of the dates of the appropriation acts above, it 
will be seen that the first was passed in 1891, the second after an interval 
of eight years, in 1899, the third after an interval of three years, in 1902, 
and the fourth and last, up to the present time, after another interval of 
three years, in 1905. The question will naturally be asked, how does it 
come that no appropriation has been made for seven years, although, as 
just stated, there are over $900,000 of claims now waiting to be provided 
for. The answer to this question must be in general terms, the same that 
was given in the opening of the first article of this series, 27 for the initial 
neglect of Congress to provide for the adjudication of the claims. It is 
simply the traditional dilatoriness of the government in dealing with 
matters of private right. Let us look in some detail at the proceedings 
of Congress with reference to these claims in the 59th, 60th, 61st and 62nd 
(the present) Congresses. It will form an interesting illustration of the 
treatment received by creditors of the government at the hands of Con- 
gress, even after running the gauntlet of a tribunal so stringent in its 
rulings as the Court of Claims. 

59th congress 

The Act of 1905 was almost immediately followed by reports of a 
large number of additional awards by the Court of Claims. 

The Senate has a Committee on Claims with jurisdiction over the 
subject of all claims against the government. 

The House of Representatives has a Committee on War Claims, 
whose jurisdiction is sufficiently indicated by its title, leaving to the 
Committee on Claims the subject of all remaining claims. 

The union of war claims with those of a miscellaneous character in the 

w American Journal op International Law, April, 1912, p. 359. 
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same bill has thus led, in practice, to some embarrassment, owing to the 
fact that no committee of the House has complete jurisdiction over the 
entire subject. 

May 8, 1906, the House Committee on War Claims, reported a bill 
containing appropriations for the payment of a number of claims arising 
during the Civil War as well as of French spoliation claims to the amount 
of $320,077.26. 28 In so reporting, the committee made the following 
interesting r&ume of the practice in appropriating for these cases: 29 

For a number of years last past, the usual course of proceeding in 
appropriating for these cases has been as follows : 

A bill was reported from this committee covering the payment of 
claims for stores and supplies taken during the civil war, as reported 
by the Court of Claims under the act of March 3, 1883 (22 Stat. L., 
485), commonly known as the Bowman Act. In this shape the bill has 
passed the House. In the Senate the claims for French spoliations 
have always been made an amendment to the bill so passed by the House. 
When the bill has come back from the Senate, it has, of course, been 
referred to this committee as the committee which originally reported 
it. In that way, this committee has, in each instance, acquired juris- 
diction of these claims. Such has been the history of the three bills 
known as the omnibus claims bills approved, respectively, March 3, 
1899 (30 Stat. L., 1161), May 27, 1902 (32 Stat. L., 207), and Febru- 
ary 24, 1905 (33 Stat. L., 743). 

As Congress is now thoroughly committed to the payment of these 
claims, subject to the limitations and restrictions contained in the juris- 
dictional act, as well as in the several appropriation acts for their pay- 
ment which have been referred to, it seems a useless formality to pass 
this bill through the House containing only claims under the Bowman 
Act, when it is certain that the bill when it passes the Senate will also 
contain the French spoliation claims. The practice of the House 
has clearly given your committee jurisdiction of these claims in past 
Congresses. Under these circumstances your committee, in reporting 
this bill for the payment of claims arising out of the civil war under 
the Bowman Act, has included in that bill the French spoliations, which 
have always in past Congresses ultimately become a part of the bill. 
The circumstances out of which these claims arose and the arguments 
supporting them were fully stated in the reports of the Senate committee 
on the bill which became the omnibus claims act of 1902, being Senate 
Report No. 493 (57th Cong., 1st Sess., pp. 50 to 53, and 147 to 212), 
and need not here be repeated. The Court of Claims in numerous opin- 
ions, many of which are mentioned in the report referred to, has held 

28 House Report No. 3925, 59th Cong., 1st Sess., p. 5. 

29 Ibid., pp. 3-5. 
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that these claims as a class are clearly valid obligations of the Govern- 
ment. 

Independent of the established practice of the House in past Con- 
gresses, these claims clearly appear to be within the jurisdiction of this 
committee. Actual war existed between France and England at the 
time the depredations which form the subject-matter of these claims 
were committed by the French. These hostilities were attributed di- 
rectly to the bitterness engendered by the assistance rendered by the 
French to the United States during the war of the Revolution. In 1778, 
only two years after our Declaration of Independence and at the height 
of the Revolutionary war, France made a treaty of alliance with us 
guaranteeing the sovereignty and independence, absolute and unlimited, 
of the United States, while the United States guaranteed to France 
"the present possessions of the Crown of France in America, as well as 
those which it may acquire by the future treaty of peace." France 
extended to us most indispensable assistance, both military and financial, 
in securing our independence. She afterwards charged during her ware 
with England, which ensued upon the French revolution, that we neg- 
lected to carry out our obligations of guaranty of her American pos- 
sessions. 

It was the state of feeling arising out of this charge which gave rise to 
these depredations which the French men-of-war and privateers com- 
mitted on our commerce. The aggressions of the French would have cul- 
minated in an actual declaration of war from which at times we seemed 
not far distant but for the fact that the financial and other resources of 
the United States did not at that time permit us to engage in w%r with 
a powerful nation like France, and also because the matter was ulti- 
mately settled by diplomatic methods without recourse to war. Indi- 
rectly, therefore, these claims are traceable to our own Revolutionary 
war, and they also arose directly out of the war between France and 
England. In many senses, therefore, they are " war claims." 

These cases were referred en bloc to the Court of Claims by the act 
above cited. That tribunal is empowered to render a finding of fact 
and likewise conclusions of law. It does not, as under its general juris- 
diction, render final judgment. After said findings of fact and conclu- 
sions of law the cases are reported to Congress for an appropriation. In 
this last the French spoliation claims are similar to the claims under the 
Bowman Act. 

The time for filing claims of this character has long since expired 
under limitations contained in the act of January 20, 1885. Under 
this act there were filed 5,569 principal cases relating to 3,399 vessels. 

Up to the latest report there remained upon the docket of the Court 
of Claims undisposed of 3,605 cases. 

It may equally be said of the French spoliation claims, as of the Bow- 
man Act cases, that they are rapidly being finally disposed of and that 
the future appropriations required to meet findings of the Court of 
Claims will show a steady annual decrease. Naturally, the attorneys 
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interested in the prosecution of this class of cases chose those cases 
which presented the least difficulties and in which the proof was most 
conclusive to first press to issue. The fact that all important legal 
questions as to the validity of the seizures have been passed upon by 
the Court and that in almost all the pending cases nothing remains to 
be done except to make necessary proof and that the cases both as to 
number and amount are annually decreasing, proves it will be but a 
short time until the end will be reached. 

The last annual report of the Assistant Attorney-General for the fiscal 
year ending June 30, 1905, showed that motions had been made to 
dismiss for want of prosecution in 391 cases relating to 319 vessels. 
Since that time this number has been largely augmented by similar 
motions. Your committee are informed that a very large portion of 
the now pending cases will in due course be dismissed because of the 
inability of the claimants to make the required proof. 

The bill, however, as so reported was never reached for action by 
either House in the 59th Congress, which expired by limitation March 
3, 1907. 

60th congress 

In view of the failure of the House to act on this bill in the 59th Con- 
gress, the War Claims Committee in the next or 60th Congress, decided 
to return to the older practice outlined in the above quoted report. It 
therefore reported a bill only for the allowance of Civil War claims. 
This bill passed the House of Representatives February 7, 1908. It 
went to the Senate and was there reported back by the Committee on 
Claims of the Senate March 16, 1908, with an amendment including all 
claims allowed by the Court of Claims up to that time for French spolia- 
tions of the same character as those previously appropriated, and then 
amounting to $714,631.92. 

The bill so reported passed the Senate January 29, 1909, containing 
provisions for the payment of all these French spoliation claims. In 
view of the approaching end of the session, March 3, 1909, this was too 
late for it to receive any further consideration by the House, and thus 
the bill failed to become finally acted upon in that Congress. 

61ST CONGRESS 

The 61st Congress saw the introduction of still a new mode of pro- 
cedure. This time the omnibus claims bill originated in the Senate. 



846 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

By Senate Report No. 603, of Mr. Burnham, from the Committee on 
Claims, that committee, April 28, 1910, reported a bill for the payment 
of a number of classes of claims allowed by the Court of Claims, saying: 

The committee has allowed all valid French spoliation claims certified 
to Congress by the Court of Claims under the provisions of the Act of 
January 20, 1885, since the omnibus claims bill of the Fifty-eighth Con- 
gress was reported, except assigned claims and the claims of incorpo- 
rated insurance companies. 

By the terms of the act above referred to, no claims filed subsequent 
to January 20, 1887, can be entertained by the court. The committee 
is informed upon good authority that a very large proportion of such 
as are now pending in the court will be dismissed for want of proof. 
Only one valid claim has been certified since January 1, 1910. 

The amount of French spoliation claims included in this bill was 
$842,688.53. 

No action having been taken upon it at the session at which it was 
reported, President Taft in his annual message of December 6, 1910, 
thus pointedly called the attention of Congress to its delay in making 
provision for payment: 

I invite the attention of Congress to the great number of claims which, 
at the instance of Congress, have been considered by the Court of Claims 
and decided to be valid claims against the Government. The delay 
that occurs in the payment of the money due under the claims injures 
the reputation of the Government as an honest debtor, and I earnestly 
recommend that those claims which come to Congress with the judgment 
and approval of the Court of Claims should be promptly paid. 

Just a fortnight after the date of this message the Senate passed the 
bill (December 20, 1910). The House laid the Senate bill on the table, 
and sent its own omnibus claims bill to the Senate. This bill being 
reported by the House Committee on War Claims, contained appro- 
priations only for the payment of that class of cases. It was referred to 
the Senate Committee on Claims, and there remained without being 
reported until that Congress expired by constitutional limitation, 
March 3, 1911. 

62nd CONGRESS 

The recommendation made to the last Congress having failed of effect, 
President Taft, at the opening of the first regular session of the present 
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Congress, the 62nd, thus returned to the subject in his message of De- 
cember 21, 1911: 

In my last message, I recommended to Congress that it authorize the 
payment of the findings or judgments of the Court of Claims in the mat- 
ter of the French spoliation cases. There has been no appropriation 
to pay these judgments since 1905. The findings and awards were ob- 
tained after a very bitter fight, the Government succeeding in about 75 
per cent of the cases. The amount of the awards ought, as a matter of 
good faith on the part of the Government, to be paid. 

The failure of bills of this kind to become laws in the preceding Con- 
gress when reported in a manner different from that established by 
legislative precedent, apparently determined both Houses to return to 
the old plan. In accordance therewith, an omnibus claims bill was re- 
ported to the House by the Committee on War Claims January 31, 
1912 30 containing nothing but war claims, strictly so called. It passed 
the House February 17, 1912. 

After three months' consideration by the Senate Committee on Claims, 
it was reported May 20, 1912. 31 In that report the committee stated: 

Your committee having considered the proposed amendment, pre- 
sented by the Senator from Massachusetts (Mr. Lodge), to incorporate 
into the bill what are known as French spoliation claims, decided that 
it is inexpedient to do so. There is an irreconcilable difference of opin- 
ion among the members of the committee in regard to the merit of the 
spoliation claims, and it is their opinion that they should be considered 
separately upon their merits. A summary of the findings made by the 
Court of Claims in each case of French spoliation included in the amend- 
ment proposed by Mr. Lodge is presented by your committee in a sepa- 
rate part of this report for the convenience of the Senate in passing upon 
the questions raised by that amendment, (p. 17). 

The committee, while not laying down any general principles on a 
subject upon which its membership was divided, devotes a large portion 
of its report (pp. 237-435) to a review of the findings of the Court of 
Claims in each individual case. Without making any specific recom- 
mendations, these comments, by segregating what is styled the "actual 
property loss," imply that even if the claims are to be allowed at all, 
all items going beyond the bare value of vessel and cargo when they 
left their destination on the voyage upon which they were captured 

30 H. Rep. No. 288, 62nd Cong., 2nd Seas. 
31 S. Rep. No. 770, 62nd Cong., 2nd Sess. 
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ought to be eliminated and the allowance confined to the initial value 
of the vessel and cargo at the home port in the United States. This 
view would exclude premiums of insurance paid and freight for the voy- 
age which were allowed by the Court of Claims wherever applicable, 
as well as profits for the voyage and interest, neither of which have ever 
been allowed by the Court of Claims. 

A minority report signed by five members of the committee accom- 
panied the majority report. This minority report, while making no 
specific reference to French spoliation claims, is based upon principles 
which apply with full force to those cases as well as to others specifically 
referred to by the minority. The following remarks from the minority 
report forcibly state the view of the dissenting members in favor of 
following the precedent set by the enactment of previous claims bills : 32 

Previous Congresses have paid exactly such claims as these, without 
question as to their justice. While it is true that one Congress can not 
bind another Congress, yet it is equally true that the United States 
Government is an entity — a political unit — and that the government, 
acting by Congress, can take such a position that succeeding Congresses 
must rest under the highest moral duty of consummating some act 
commenced by a preceding Congress. 

Because a claim was referred to the Court of Claims by a previous 
Congress, under the necessarily implied understanding that it will be 
paid if proven, the present Congress is not in good morals absolved from 
the duty of carrying into effect that understanding. 

It should be borne in mind, also, that a very large proportion of the 
claims contained in the pending bill as passed by the House of Repre- 
sentatives were contained in bills which passed the Senate in the Sixtieth 
and Sixty-first Congresses, and therefore bear the approval incident to 
twice passing the Senate and of passing the House of Representatives 
in the Sixty-first Congress and again in the pending bill. 

It would assuredly seem that some effect and weight should be given, 
in reason, to this previous action by both Houses of Congress. 

One of the well-recognized rules of law applied in the courts is that 
of store decisis, and while it can not be said that this precise doctrine 
has application to matters coming before Congress, it has been usual to 
accord weight to precedents furnished by previous congressional action. 

One of the cardinal principles of law applied in the courts is that of 
stare decisis. It is largely upon that principle that stability of the law 
is founded. While it can not be said that precisely that rule is applicable 

32 S. Rep. No. 770, 62nd Cong., 2nd Sees., Part 2, pp. 14, 15. 
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to matters coming before Congress, it is nevertheless a fact that, parli- 
amentary law in its general sense, and as followed in the Houses of Con- 
gress, is made up in part of express rules and also in large part of 
precedents and rulings. 

While it is unquestionably within the power of either House of Con- 
gress to disregard every precedent upon any point or subject of legisla- 
tion, heretofore some weight has been accorded to precedents established 
by repeated enactments along a certain line. 

So far as precedents have been set by enactment of what are termed 
"omnibus claims bills," the proposed amendment of the House bill as 
it comes from the committee is opposed to the precedents so established. 

If considered as a bill for payment of all favorable findings of the 
Court of Claims, regardlessof class or kind of claims, then no discrimina- 
tion should be made either in favor of any one class of claims or against 
any class. 

This broad view should be taken that when a claim has been tried 
in the Court of Claims, the tribunal established by Congress for this 
very duty, and when that court has made a report of the proven facts 
which report shows that the claim is a just claim upon the United 
States, then that claim should in honor be paid. 

While Congress reserves to itself the right to pay or not to pay any 
claim, and might arbitrarily refuse to pay even a claim in favor of which 
a judgment has been rendered under the general jurisdiction of the Court 
of Claims, the findings of that court must either be taken as correct 
or they must be cast aside, and in the latter event the sooner the Court 
of Claims is abolished the better. It is not believed that the very body 
which established the Court of Claims should discredit that court or its 
judicial action. 

The principles here so forcibly stated are believed to be entirely just, 
and of course apply in full force to these French spoliation claims equally 
with claims arising out of the Civil War, which were those specifically 
referred to by the minority in making its remarks. 

No action had been taken in the Senate on this bill down to the time 
of the adjournment of the long session August 26, 1912. 

Well might the veteran Senator Hale of Maine say, as he did April 7, 
1908: "We cannot get the omnibus claims bill passed, which has athou- 
sand items that ought to be paid as much as a note of hand ought to be 
paid." 3S 

18 Cong. Rec, 60th Cong., 1st Sess., Part 5, p. 4469. 
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ALLOWANCES BY INTERNATIONAL TRIBUNALS 

The policy of reducing or scaling down allowances made by a duly 
authorized judicial tribunal would be a new one to our jurisprudence or 
legislative practice. Questions of details and amounts of allowances 
are supposed to be subjects appropriate for the consideration of a court 
after argument by counsel. The statement of President Taft, above 
quoted from his message of December 21, 1911, that "the findings and 
awards were obtained after a very bitter fight, the Government suc- 
ceeding in about seventy-five per centof the cases," is a very conservative 
one, fully supported by repeated annual reports of the Attorney General. 
If Congress is to review the details of the allowances made by the Court 
of Claims, then, in justice, the heavy disallowances made by that court 
should be reviewed also with the object of ascertaining whether they 
too are not erroneous. Were such a review once entered upon, it would 
result in demonstrating that the Court of Claims in acting upon these 
cases has granted a far less liberal measure of relief than has ever been 
given by any previous tribunal, domestic or international, acting upon 
claims of a similar character in our history. Some of these details of 
allowances by previous courts and commissions have been given under 
the heads of value, premium of insurance, freight, etc., in the July 
number of the American Journal of International Law, pp. 629-634. 

Necessary limitations of space forbid extended quotation from the 
decisions of these tribunals. Some references, however, will show the 
reader the spirit in which such courts and commissions have treated 
claims of this character. 

The Jay treaty of 1794 with Great Britain u provided in its seventh 
article (pp. 273, 274) for an examination of claims of American merchants 
for illegal captures and condemnations of their vessels and cargoes by 
the British under much the same circumstances as those connected 
with the claims for spoliations committed by the French, now under 
consideration. The British commissioner in that tribunal took the 
position "that to reimburse the claimants the original cost of their 
property and all the expenses they have actually incurred, together 
with interest on the whole amount would be a just and adequate com- 

34 Public Treaties of the United States, 1875, pp. 269-282. 
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pensation." This view, however, failed to meet the approval of the 
majority of that commission. 

William Pinkney, the American commissioner, said: 

The majority were of opinion that the claimants were entitled not 
only to the value of their merchandise, but to the net profits which would 
have been made of it at the port of destination, if the voyage had not 
been interrupted. 

His learned and brilliant opinion, giving the reasons for this conclusion 
of the majority of the board, will be found in the Life of William Pinkney, 
by Henry Wheaton, New York, 1826, pp. 259-264. 

The character of the allowances actually made by this commission 
under the treaty of 1794 is thus stated in a report made long afterwards 
on a different, though analogous, class of cases: 

Reference was made to several cases before the Commission under 
the Treaty of 1794, in which it was said that the Commissioners, as 
indemnity for captures held to have been unlawfully made, allowed not 
merely the value of cargoes, but net profits which would have been 
received if the cargoes had reached their port of destination and which, 
in some cases, amounted to nearly 100 per cent. 35 

The commission under the Florida treaty of 1819 with Spain, in its 
final report of its proceedings to the Secretary of State, said: 36 

In adjusting the amount of the claims allowed, the Commission has 
adopted these principles. Regarding the fund provided by the Treaty 
as designed to indemnify claimants for actual losses sustained, and not 
to realize profits which might or might not have been made, the board 
has generally taken up the voyage at its commencement, and allowed 
the value of the vessel and cargo at that time. To the value of the 
vessel, two-thirds of a fair freight for the passage in which the loss oc- 
curred has been added. A fair premium of insurance for the risk of such 
a passage has been also added to each of these insurable subjects. And 
the costs and expenses, incurred in defraying their rights, have been 
allowed to all claimants who have paid such, and have offered any evi- 
dence from which the sums so paid might be inferred. Such has been 
the general mode of estimating the quantum of loss to be indemnified, 
in most of the cases where the loss has been total. 

35 Report of Her Majesty's Agent of the Proceedings and Awards of the Mixed 
Commission on British and American Claims, Established under the Treaty of 
1871, pp. 106, 107. 

36 Moore's International Arbitrations, Vol. 5, p. 4516. 



852 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

Reference has been made 3T to the decisions of the commissions on 
the French indemnity of 1831, under the Van Ness convention of 1837- 
38, and on the distribution of the Danish indemnity, as well as of the 
Court of Commissioners of Alabama claims, and of Sir Edward Thornton, 
umpire under the treaty of 1868 between the United States and Mexico. 

In addition to the Alabama claims constituting grievances on our 
side against Great Britain, British citizens had their claims against us. 
These arose from the seizure of British vessels with their cargoes by our 
navy during the Civil War on the charge either of attempting to break 
the blockade of the southern coast or of carrying contraband to the 
Confederates. These vessels were libelled in our admiralty courts. 
Some were condemned, others released, though generally without dam- 
ages for detention or loss of freight. 

A mixed commission was provided for by the treaty of 1871 for the 
settlement of all miscellaneous claims of citizens of either country 
against the other. Before this mixed commission, claims were preferred 
on behalf of the British owners of vessels and cargoes, thus seized, and 
condemned, or even where they were released, for the damages attending 
the detention. Several decisions even of the Supreme Court of the 
United States were re-examined, and in effect reversed by this commis- 
sion. 

Notably was this done in the case of the Circassian, where the Su- 
preme Court 38 condemned the vessel with her cargo as lawful prize, on 
the charge of breach of blockade. The commission under the Treaty 
of Washington held this judgment unjustifiable, and made awards 
amounting to $20,540 for freight, $133,296 to the underwriters on the 
cargo, and $71,428 to the owner of a mortgage on the vessel, which mort- 
gage became incapable of being enforced by the capture of the vessel. 39 

In the case of the Sir William Peel, the Supreme Court 40 held that 
the vessel was not guilty of either carrying contraband or breaking the 
blockade. Inasmuch, however, as the court held that there was probable 

37 American Journal of International Law, July, 1912, pp. 629-634. 

38 2 Wall. 135. 

39 Report of Her Majesty's Agent of Proceedings and Awards of Mixed Commis- 
sion on British and American Claims, London, 1874, pp. 124-133. 

40 5 Wall. 517. 
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cause for the capture, although the vessel and cargo were restored to 
their owners in full, it was without costs or expenses. 

The mixed commission allowed the owners of this vessel and cargo 
the enormous sum of $272,920 for these merely incidental damages, the 
items of claim being stated to be "detention of the vessel," "interest on 
this sum," "interest on the insured value of the cargo," and "ten per 
cent on insured value of cargo for loss of profit." 

The same principle was applied to claims made by American citizens 
and pressed by our State Deptarment against the British Government 
arising out of captures made at sea by vessels of the British navy during 
the Boer War. The claimants were owners of portions of the cargoes 
on these vessels. The vessels themselves were British and were charged 
with trading with the enemy in violation of the laws of Great Britain. 

President McKinley, in his annual message of December 3, 1900, 
said: 42 

Such consignments in British ships, by which alone direct trade is 
kept up between our ports and Southern Africa, were seized in appli- 
cation of a municipal law prohibiting British vessels from trading with 
the enemy without regard to any contraband character of the goods, 
while cargoes shipped to Delagoa Bay in neutral bottoms were arrested 
on the ground of alleged destination to enemy's country. Appropriate 
representations on our part resulted in the British Government agreeing 
to purchase outright all such goods shown to be the actual property of 
American citizens, thus closing the incident to the satisfaction of the 
immediately interested parties, although, unfortunately, without a broad 
settlement of the question of a neutral's right to send goods not con- 
traband per se to a neutral port adjacent to a belligerent area. 

The correspondence shows that our government repudiated the idea 
that the mere restitution of the goods themselves would discbarge the 
claim. 

Mr. Choate wrote Lord Salisbury February 6, 1900: 43 

The obligation of restitution of these cargoes to their owners being 
conceded, the permission extended to the owners to come and take 
them at ports short of the port of destination can not be considered as a 
discharge of that obligation, as delivery at the port of destination is, in 

41 Ibid., pp. 107-113. 

42 Foreign Relations, 1900, p. XXI. 

43 Foreign Relations, 1900, pp. 585, 586. 
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a commercial sense, the act which gives them the value intended, and 
you would not claim that you require the owners to go elsewhere for 
them; and as to all such goods as your note of the 2d relates to, which 
can not be carried on in British vessels because of your municipal law, 
or in other vessels, because there are no other to take them, they are as 
inaccessible to their owners for all the purposes of their commercial 
adventure as if they had been landed on a rock in mid ocean. 

The discharge from the vessel and landing short of the port of es- 
tination, and failure to restore and deliver at that port, constitute 
wrongful acts as against all owners of innocent cargo; etc. 

The ultimate settlement of the claims was on the basis insisted upon 
by Mr. Choate. 

See the interesting discussion of these claims by Mr. Robert Gran- 
ville Campbell, in Neutral Rights and Obligations in the Anglo-Boer War, 
Johns Hopkins University Studies in Historical and Political Science, 
Series XXVI, Nos. 4, 5, 6. 

In 1902 there was an arbitration at The Hague of claims of certain 
American vessels unlawfully captured by Russia in the Russian part of 
Bering Sea on charges of illegal sealing. The arbitrator was Mr. T. M. C. 
Asser, member of the Council of State of the Kingdom of the Nether- 
lands. His decisions are 'found in the report of the counsel for the 
United States. 44 

He allowed in all cases, in addition to the value of the property, dam- 
ages for "loss of catch." This was, under the circumstances of those 
cases, the equivalent not merely of freight but of loss of profits in 
addition. He stated in the judgment the following reason for making 
this allowance: 45 

Considering that the general principle of civil law, according to which 
the damages should include an indemnity, not only for the loss suffered, 
but also for the profit of which one has been deprived, is equally appli- 
cable to international litigation, and that in order to apply it, it is not 
necessary that the amount of the profit of which one is deprived should 
be exactly determined, but that it suffices to show that in the natural 
order of things one would be able to realize a profit of which one is de- 
prived by the act which gives rise to the claim. 

From these citations it appears that all international commissions 
have allowed not only items similar to those granted by the Court of 

44 Printed as Appendix I to the Foreign Relations of the United States for 1902. 

45 Foreign Relations, 1902, Appendix I, p. 453. 
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Claims, but others not granted by that court, notably for insurance 
premiums not actually paid, for loss of profits and for interest. 

Senator Gallinger of New Hampshire, with great force said (Decem- 
ber 16, 1910): 

If there is due a tenth part of the amount that we propose to give to 
the survivors of the men who lost their property by French cruisers 
they will not get any more than they ought to get or would get if interest 
was allowed to them on the amount of money that ought to have been 
paid to them long ago, according to the opinions of all these great com- 
mittees and the great men who have reported in their favor. *> 



THE SUPBEME COURT 

While the Supreme Court of the United States rarely has occasion to 
pass upon claims of an international character, the few authorities which 
can be found in the reports of that court all sustain such charges in 
principle. 

In Murray v. Schooner Charming Betsey, 47 the court directed 

That the said commissioners be instructed to take the actual prime 
cost of the cargo and vessel, with interest thereon, including the insur- 
ance actually paid, and such expenses as were necessarily sustained in 
consequence of bringing the vessel into the United States, as the stand- 
ard by which the damages ought to be measured. 

In the Anna Maria 48 where the detention of a vessel was held to be 
unjustifiable, the Supreme Court concluded its opinion by Chief Jus- 
tice Marshall with the following direction as to the mode of ascertaining 
the damages: 

The sentence of the circuit court must be reversed, and the cause 
remanded to the circuit, with directions to reverse the sentence of the 
district court, and to direct commissioners to ascertain the amount ot 
damages sustained by the libellants; in doing which the value of the 
vessel, and the prime cost of the cargo, with all charges, and the pre- 
mium of insurance, where it has been paid, with interest, are to be 
allowed. 

So, too, in the Baltimore,® 

" Cong. Rec, 61st Cong., 3d Seas., Part 1, p. 358. 

47 2 Cranch, 64, 125, 126. 

48 2 Wheaton, 327. 
"8 Wall. 377,386. 
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Restitution or compensation is the rule in all cases where repairs are 
practicable, but if the vessel of the libellants is totally lost, the rule of 
damage is the market value of the vessel (if the vessel is of a class which 
has such value) at the time of her destruction. 

Allowance for freight is made in such a case, reckoning the gross 
freight less the charges which would necessarily have been incurred in 
earning the same, and which were saved to the owner by the accident, 
together with interest on the same from the date of the probable termina- 
tion of voyage. 

It is not indeed believed that any authority can be found, either 
international or domestic, which would deny to a shipowner injured 
by the Unlawful breaking up of a voyage, his lawful freight for that voy- 
age, or to the owner of either vessel or cargo, recovery for the premium 
of insurance paid on the property for the voyage. 

AMOUNT OP REMAINING CLAIMS 

The next omnibus claims bill, whenever passed, will undoubtedly 
make provision for the payment of the amount of these claims now 
pending before Congress, which we have seen to be $945,157.51. 

Only a very small amount of claims still remain pending before the 
Court of Claims in comparison with those already adjudicated. The 
contemporary estimate of the amount of these claims shows that the 
actual value of property captured and destroyed by the French during 
the period covered by these claims far exceeds all allowances made, 
and to be made, by the Court of Claims under the Act of 1885. 

A report of Timothy Pickering, Secretary of State, dated January 18, 
1799 60 refers to — 

Those unjust and cruel depredations on American commerce, which 
have brought distress on multitudes, and ruin on many of our citizens; 
and occasioned a total loss of property to the United States, of probably 
more than twenty millions of dollars; besides subjecting our fellow citi- 
zens to insults, stripes, wounds, torture, and imprisonment. 

This estimate of twenty millions of dollars as the amount of the claims, 
was made long before the end of the period covered by the French 
spoliation claims, September 30, 1800. 

The figures given above show that less than four million dollars have 
been appropriated by Congress for the payment of the awards of the 
50 S. Doc. No. 102, 19th Cong., 1st Sees., 430. 
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Court of Claims, and that there are now pending before Congress for 
payment awards of the same character as those already appropriated 
for, amounting to less than one million dollars. When these awards 
are provided for in the next omnibus claims bill or other appropriation 
made by Congress, there will have been appropriated by Congress 
less than five million dollars, or about one-fourth of the amount esti- 
mated as the total of these claims at a date long before the French spo- 
liations on American commerce had ceased. 

These figures are very significant as showing the stringent character 
of the rulings of the Court of Claims in exclusion of claims, not only as 
to the classes of claims allowable under the terms of the French Spolia- 
tion Act, but also as to the character of evidence by which claims, le- 
gally admissible, can be supported. The government has been a great 
gainer by the lapse of time. Many claims, which could have been 
proved by ample evidence within a few years from the date of the oc- 
currence, when witnesses were living and accessible, can now never be 
established. As there remain comparatively few claims to be proved 
up and established before the Court of Claims, it is safe to assert that 
the ultimate total liability of the United States in these cases will be 
far below six million dollars. 

George A. King 



